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HEALTH (SMOKING IN ENCLOSED PUBLIC PLACES) REGULATIONS 2003 
Motion for Disallowance 

Resumed from 4 May on the following motion by Hon Giz Watson, which was moved pro forma on 10 March - 

That the Health (Smoking in Enclosed Public Places) Regulations 2003 published in the Gazette on 14 
November 2003 and tabled in the Legislative Council on 18 November 2003 under the Health Act 
1911, be and are hereby disallowed.  

HON SUE ELLERY (South Metropolitan - Parliamentary Secretary to the Minister for Health) [12.22 pm]:  I 
have already spoken in this debate; however, I seek leave of the House to make some further remarks to bring to 
the attention of the House the result of discussions that have occurred since yesterday.   

Leave granted.   

Hon SUE ELLERY:  Members will recall that, in the debate on this matter yesterday, the Leader of the 
Opposition suggested that we should perhaps adjourn the debate to allow some time for discussions to occur on 
the regulations and the disallowance.  I am pleased to advise the House that those discussions have occurred and 
the Government has reached an agreement with the Greens (WA).  The Greens have indicated that they will not 
vote in support of the disallowance motion.  We have reached agreement on a range of matters, which will take 
the public policy position ever closer towards ultimately reducing people’s exposure to smoking in enclosed 
public places.  The Government has given a commitment that the review of part IXB of the Health Act 1911 and 
of the Health (Smoking in Enclosed Public Places) Regulations 1999, which members will recall was to have 
occurred four years after the tabling of the report in January 2003, is now scheduled to be conducted and is to 
report by December 2005.  Further, that review will have the same terms of reference as the previous review that 
reported in January 2003.  So that we are all clear on what we are talking about, I will outline the terms of 
reference that were set out in the January 2003 report, which states - 

1. Determine the effectiveness of the Act and the Regulations, in protecting the community from 
environmental tobacco smoke in enclosed public places, through consultation with the 
community, industry and the health sector.   

2. Determine the effectiveness of the Regulations, in relation to compliance and enforcement of 
provisions of the Regulations, through consultation with the community, industry and the 
health sector.   

3. Provide advice to the Minister for Health in relation to the operation and effectiveness of the 
Regulations and such further action as may be appropriate.   

The Government has also agreed that any recommendations arising from that review will include time lines.  The 
Government is committed to implementing the recommendations of that review.  The Government is pleased 
that we were able to reach an agreement to enable the regulations that we debated last night to be put in place.  
That will move us significantly forward in terms of an incremental change.  The effect will begin in one area of 
those regulations within a matter of weeks; that is, we will have an impact on the smoking habits of those who 
frequent nightclubs, and young people in particular.   

As members might imagine, we considered a range of ways in which to reach some accommodation, which 
included propositions from the Opposition.  The Leader of the Opposition referred last night to the equity issue 
between cabarets, nightclubs and hotels.  Had the Government “acknowledged” some kind of inequity between 
them, it would not have been a satisfactory outcome.  The changes reflected in the deadline on the elimination of 
smoking in enclosed places in cabarets and nightclubs by the date set out in the regulations sent an important 
signal, which was twofold.  It sent a signal that young people, who are by far the greatest patrons of nightclubs, 
are at risk.  The Quit campaign and a range of other measures that have been put in place, particularly to target 
young people, needed to be complemented by sending a strong signal to not only the patrons of the nightclubs 
but also those who provide entertainment to young people that smoking is dangerous and bad for those young 
people.  We needed to send a strong signal.  The Government made a deliberate decision to proceed down that 
path.  It was designed to send a deliberate signal to both industry and young people.  It sends a signal about what 
the future might be for the whole of the entertainment industry and the things that it will need to think about 
doing as we move ever closer towards a situation in which smoking in enclosed public places is not tolerated by 
the community.  For those reasons, a proposition that merely had us acknowledge what was described as an 
inequity was not a satisfactory outcome for the Government.  We wanted to send clear messages that we were 
serious about addressing the effects of smoking on not just the individuals who smoke but also the community as 
a whole.  This is a really important opportunity for us to do that.   
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I am pleased that we were able to reach agreement with the Greens (WA) on the disallowance motion, which I 
believe will be reflected in how the votes will flow in the debate.  The regulations will proceed and the 
incremental steps set out in them will be able to be implemented in accordance with the timetable set out in the 
regulations.  We are also sending a strong message about moving even further towards a situation in which the 
community’s intolerance of smoking and its effects and costs on the community are reflected in the kinds of 
public policy decisions that we make in this place.   

HON NORMAN MOORE (Mining and Pastoral - Leader of the Opposition) [12.30 pm] - by leave:  I thank the 
House for leave to respond to the parliamentary secretary’s comments.  Since last night the Greens (WA) and the 
Government have come together to make a decision about the future of smoking in public places, and the 
decision they have reached together is to bring forward the next review of the legislation relating to smoking in 
public places.  I am a little surprised that the Government has taken that point of view, having already reached 
agreement with industry groups in respect of the time lines.  Those time lines could easily have been left in place 
had the Government been prepared to contemplate the issue of equity that we raised yesterday.  As a result of the 
Greens taking the view they have, and the Minister for Health now seeking to bring forward decisions in respect 
of smoking in public places, we now have a situation in which I suspect that any arrangements or agreements 
that were in place between the Government and industry groups no longer exist.  That is something the 
Government must take into account when it argues the case that it has been arguing.  However, I take some 
comfort from the parliamentary secretary’s statement that the review that will take place, which has been brought 
forward, will take into account the issues that were taken into account before; for example, the issue of equity 
may be considered again.  I tried to argue last night, obviously not with a great deal of success, that the 
Opposition’s concern about this matter was not to do with the time lines that the Government had in place, but in 
fact was about the equity issue when comparing hotels with nightclubs and cabarets.  I did ask the Government if 
it would spend a moment or two, if it could not bring itself to acknowledge that there was an inequity, to at least 
explain why it thought these two parts of the hospitality industry should be treated differently.   

The parliamentary secretary talked again today, as she did last night, about young people.  She can mount that 
argument if she wants to, but it does not hold water, because lots of hotels in Western Australia are full of young 
people.  Some of them, I might add, are too young and should not even be there, but that is what happens in 
hotels.  As I also said last night, some hotels cater for a young clientele, some cater for a middle-aged clientele 
and some cater for people like me who are perhaps the next level up in terms of age.  I may want some quiet 
little place where there is no music and no smoke.  Hotels do cater for a wide range of clientele, and many of 
them are right into the young market.  It is nonsense to suggest that somehow or other that makes them any 
different from nightclubs; it is just not correct. 

I would have been prepared to take on board an argument that they are different and, if the argument had been 
promoted to my satisfaction, then I may well have recommended to the Liberal Party that we withdraw our 
opposition to the regulation.  However, that has not been forthcoming, which is a pity.  I would hate to imagine 
that one industry group was sacrificed in the Government’s determination to get across the message that it was at 
least dinkum about getting rid of cigarettes.  It would be a very poor reflection on the Government if it took that 
view, but that has been suggested.  Be that as it may, I hope that commonsense prevails. 

The Government until now, as I said last night, has brought in regulations which I find to be acceptable in 90 per 
cent of their aspects.  The only matter I did not agree with was stopping nightclubs and cabarets on 31 December 
2006 from having any cigarette smoke.  I thought the rest of it was fine.  The Government now, in dealing with 
those issues and in conjunction with the Greens, has decided to change the rules.  The parliamentary secretary 
has announced a quite significant change from the current regulations, assuming of course that the next review 
does not come up with the same recommendations as the Government introduced for these regulations.  One 
never knows what reviews might throw up.  One would hope that the review that has now been brought forward 
will take into account the needs of hotels, and the needs of nightclubs and cabarets to provide at least some part 
of the premises for people who want to smoke.  People do smoke when they go to these places; it is part of our 
society.  If we do not want people to smoke at all, there is a very simple solution.  It is a simple thing to do, but it 
will not work.  We would have to legislate to stop people smoking, to stop cigarettes being sold and to stop 
people from growing tobacco.  We can do all that if we want to try to stop people smoking, but that is like 
prohibition of alcohol - it does not work.  A black market develops because people want to smoke and we cannot 
stop them.  For some reason people like smoking when they go out to drink.  It is just ludicrous to require a 
person who goes to a hotel to have a smoke and a drink to sit outside when he smokes, regardless of the weather, 
and allow him to come inside again when he has had his smoke.  It is against the normal lifestyle of many 
Western Australians.  We should be encouraging people not to smoke, for obvious reasons.  However, stopping 
them from smoking in certain places, while allowing them to smoke elsewhere, will not have much effect on 
their health.  If they go outside and smoke, what will be the difference, other than the effect that smoking inside 
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has on other people?  However, we could separate the inside areas in which people can smoke from the areas in 
which employees are located, and the only other people who would go into that area would also be smokers.  
The problem could be sorted out if we really wanted to. 

The motion is that the regulations be disallowed.  I gather the Greens have indicated that they will now vote 
against their own motion.  We have indicated that the question of equity is an important one, and that is the 
reason we will vote against the regulations.  I hope that my colleagues maintain their position on the equity 
matter.  I can also count, which means that the regulations will be put into practice and that will happen, and then 
this review will be brought forward.  Basically, it is a pity that the Government has decided, in collaboration 
with the Greens, to jettison some things that it had agreed with industry on time lines to satisfy the Greens’ 
demand that the Government be more fastidious and resolute in its opposition to smoking in public places.  The 
Government really has to wear that decision in the context of agreements it has reached with other groups in the 
past.  As we believe in the equity issue that is not addressed by the regulations, the regulations should be 
disallowed.  However, we can count.  I expect that the regulations will be passed.  I hope a review will be 
undertaken in the near future that will take into account the issues debated during this disallowance motion.  
These issues cannot be put to one side on the basis that the health lobby believes that people should not smoke.  
The realities of life must be taken into account.  I hope the review does this, and that commonsense will prevail 
at the end of the day. 

HON BARRY HOUSE (South West) [12.41 pm]:  As shadow Minister for Racing and Gaming with 
responsibility also for liquor, I obviously have an interest in this area.  The liquor industry goes hand in hand 
with many of the venues that encourage smoking and its associated effects.  I fully acknowledge the move 
towards an eventual total ban on smoking in enclosed public places in this State, as has been done in other parts 
of Australia and the world.  I hate cigarette smoke.  I do not like to walk through the corridor outside the 
Chamber where I can smell smoke.  However, I acknowledge that tobacco is not an illegal substance, and that 
people have the right to smoke if they wish.  Until and unless it is made illegal, that should be the case.  
Obviously, as the Leader of the House said, people in that industry legitimately see smoking as part of their 
social environment, and they legitimately smoke.  I certainly would not want to take those rights away from 
people.  Any move towards that total prohibition must be transitional, not only for the smokers but particularly 
for the industry to adjust.   

In that sense, this is quite a weird debate.  Virtually the same argument can be used to support voting either 
against or for the motion moved by Hon Giz Watson.  It is rather unusual.  The Liberal Party agrees with 95 per 
cent of the regulations, but the equity issue presents the problem.  In that respect, the previous Minister for 
Health, Hon Bob Kucera, got it wrong when he drafted the regulations.  He overlooked the equity issue and 
allowed the inconsistency that presents the problems to remain in the regulations.  If the regulations had been 
withdrawn, as some sections of the industry requested of the current minister, to enable consistency to be 
provided, there would not have been a problem.  That result of consistency will not be achieved by that method, 
but by a roundabout method in bringing forward the review to December 2005.  That is still a year or so away.  I 
guess that is a reasonable outcome from this debate.   

However, there is a real danger in that process; namely, the perception will be that the review will become a 
stitched up deal between the Labor Party and the Greens (WA).  Whether that is actuality or only a perception, 
some people will perceive it to be the case.  The Greens are obviously promoting the cause of the zealots in this 
area in the community.  These zealots want to abolish smoking today and to make into criminals all those who 
would dare have a cigarette or entertain the thought of allowing somebody else to have a cigarette.  These people 
have a penchant for establishing Gestapos, be they antismoking, anticlearing or environmental Gestapos.  They 
want to establish a fully regulated regime in which police are associated with all aspects of human activity.   

Hon Kim Chance:  They probably do all the plotting and scheming over a nice bottle of Chardonnay.   

Hon BARRY HOUSE:  I am sure they do.   

Hon Norman Moore:  Organically grown, of course! 

Hon BARRY HOUSE:  Of course.  I can assure people that if the review is conducted under a Liberal-National 
coalition Government, which will be the case after February next year, it will be an open and fully accountable 
process in which all industry stakeholders will be given a voice and consideration.  An equitable outcome will be 
achieved.  What we have seen today presents the danger of a perception by some sectors that the review is a 
done deal to promote a certain course of action that will sideline large sections of the industry associated with 
smoking and alcohol.   

THE DEPUTY PRESIDENT (Hon George Cash):  Hon Giz Watson has sought the call.  If I give her the call, 
she will close debate as the mover of the motion.  I am very conscious that Hon Giz Watson wants to speak.  
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Hon Murray Criddle spoke yesterday on the matter.  Therefore, he will need to seek leave to add to his 
comments.  Other members have done so; the member is entitled to make some brief, pertinent comments if he 
so wishes. 

HON MURRAY CRIDDLE (Agricultural) [12.47 pm] - by leave:  As always, my comments will be short and 
to the point.  I made it clear yesterday that I would vote against the disallowance motion.  I have listened to 
debate in various forms, sometimes outside the Chamber on the monitor, and the review mechanism put in place 
is reasonable.  I understand and accept the equity argument, which was put very well by the Leader of the 
Opposition.  Clearly, I was of the view, as I expressed yesterday, that some plan for the future should be put in 
place so businesses know exactly where they stand.  If the regulations were left as they are drafted, the matter 
will be clearly outlined to businesspeople.  I do not have the fear some members have expressed about the 
review.  I believe it can be done in a fair and equitable manner with a reasonable outcome.  I do not think it will 
take until the end of 2005 to carry out the review.  It could be done much sooner, and people would then sooner 
know the outcome.  Regulations can be put into this place at any time, whether it be by this Government or, as 
Hon Barry House said, by the following Liberal-National or National-Liberal Government; I am sure it will 
enjoy the opportunity to do that.  The regulations should be in place under the review, and that is the way I will 
vote.   

HON GIZ WATSON (North Metropolitan) [12.49 pm]:  I am pleased that the majority of this House has 
reached a conclusion that has advanced the objectives of better public health and better occupational health and 
safety in the State in relation to environmental tobacco smoke.  This has been a useful debate.  I am pleased that 
the Government has agreed to bring the review forward.  That is a significant advance in the cause of ultimately 
prohibiting exposure to environmental tobacco smoke in public open places.  To some degree, we all accept that 
that is inevitable.  We are debating the mechanisms and time lines.   

I want to make one clarification.  I listened very carefully to Hon Sue Ellery about the commitment of a review 
to report by December 2005.  I want to correct a small error.  She talked about a review of the 1999 regulations 
but the House has been discussing the 2003 regulations.  I assume the review will be of the 2003 regulations.  It 
is just a minor point.  There is no point re-reviewing the 1999 regulations because we have already done that. 

Hon Sue Ellery:  Yes, it will be the 2003 regulations. 

Hon Norman Moore:  That just goes to show that these things should be put in writing. 

Hon GIZ WATSON:  It is in writing, minister.  Sorry, honourable member. 

Hon Norman Moore:  It is only a matter of time! 

Hon GIZ WATSON:  Yes.  Only a matter of time. 

Hon Simon O’Brien:  Was the deal hammered out in a smoke-filled back room? 

Hon GIZ WATSON:  Actually, it was in fresh air. 

It is important that the exposure of the non-smoking public and workers in the hospitality industry to 
environmental tobacco smoke has been raised by way of this disallowance motion.  I remind the Government 
that in other jurisdictions such as South Australia, the Australian Capital Territory and New South Wales, very 
prompt and firm end dates have been set for smoking in public places.  We acknowledge that the Government 
has made a commitment to bring forward the review to look at all mechanisms and negotiations required to end 
exposure to environmental tobacco smoke in public places as soon as possible.  We are leaving the State liable 
for future insurance claims and we are falling short of offering the best outcomes in occupational health and 
safety for people working in the hospitality industry.  The Greens (WA) will not pursue the disallowance motion. 

Question put and negatived.   

Sitting suspended from 12.53 to 2.00 pm 
 


